Chapter 13: Environmental Law

Objectives:

Discuss the basic goals and requirements of NEPA

Discuss the major issues associated with setting up a regional, national or global market for trading emission allowances.

Be able to discuss the major aspects of the Clean Air; Clean Water; Safe Drinking Water; Pollution Prevention; Solid Waste Disposal; Hazardous and Solid Waste; Comprehensive Environmental Response, Compensation, and Liability; Emergency Planning and Community Right to Know; Nuclear Waste Policy Act; Toxic Substances Control Act; Federal Food, Drug, and Cosmetic; Federal Insecticide, Fungicide, and Rodenticide; Occupational Safety and Health; and Atomic Energy Acts.

Recognize the major federal acts listed above by their acronyms, abbreviations and common names.

NEPA - National Environmental Policy (pronounced knee'-pa) (1969): (1) Encourage harmony between people and environment, (2) Prevent or eliminate damage to the environment, (3) enrich understanding of ecosystems

The basic goal of NEPA was to administer federal programs in the most environmentally sound manner, consistent with other national priorities.

Congress mandated that each federal agency prepare an environmental impact statement (EIS) for a proposed major action.  The primary purpose of an EIS is to disclose to the Agency and to the public, the environmental consequences of a proposed action, as well as the repercussions of the alternative courses of actions.  Far reaching and all encompassing act, but focused on process rather than substance.

NEPA contains no requirements relative to how clean the air and water must be or to how much pollution can be discharged into the environment.

1. The Clean Air Act 1955 and Amendments

States have primary responsibility for ensuring the quality of air within their borders.

NAAQS set by EPA in 1970.

EPA also set limits for the control of emissions from stationary and mobile sources.

1977 Amendments set different levels of stringency for attainment vs. non-attainment areas.

New stationary sources required to use best available control technology (BACT) Existing sources required to use reasonably available control technology (RACT).  Takes into account economics, lesser level of control at a lower cost. Objective: provide

minimum level of control in non-attainment areas.

Air Toxics: carcinogenics, problems with standards/threshold

1990 Amendments

Harm based standards - protect public health

Technology based standards - application of various levels of control technology

Technology forcing standards - ensures that industry develops and applies the very best control technologies.  Tightened vehicle emission standards, mandated the regulation of 200 toxic air pollutants, required reduction in power plant emission of sulfur dioxide and development of NOx standards, established a permit system, phase-out by 2000 of 5 of the most ozone

depleting chemicals, included particulates less than 10 microns in size.

Car manufacturers required to install air pollution equipment

Industries required to use BACT or RACT and permit

Permit the buying and selling of air pollution emission allowances.

Two approaches: limit on total pollution allowed to be discharged (emission allowances traded at market prices) or set a fixed cost per unit of pollutant (adjust total quantity released)

2. Clean Water Act 1977, Amended 1987

Designed to restore and maintain the quality of waters throughout the nation with the ultimate goal being to provide "fishable and swimmable" rivers and streams.

Both harm-based and technology-based standards, with technology-based standards predominating now.

Basic requirement: establish standards for water in the ambient environment

Permitting process: NPDES National Pollution Discharge Elimination System - regulation of discharges to ensure compliance with standards.  Authority has been delegated to 40 states.

- designation of body of water, fishing, drinking, recreation

- set standards based on EPA criteria

- individual "point source" NPDES permits with specific numerical limits for each specific discharge, ensures that total aggregate of all permits does not exceed set standard for the water

- increased monitoring and control of toxics and non-point discharges

Technology-based, as opposed to harm-based, standards are emphasized.

3. Safe Drinking Water Act 1974, and 1977 Amendments

Ensure that public drinking water supplies are free of potentially harmful materials and that they meet minimum national standards for the protection of public health.

EPA authorized to establish the standards, MCLs maximum contaminant levels.  EPA accepts premise that there is no acceptable level for carcinogen, but realizes cost must be reasonable.  MCL is specified or a control technology is specified.

1977 Amendments - projected drinking water demands for future, water conservation and reducing demand.  Concerns about PCBs and carcinogenic disinfection by-products.

EPA directed to study chlorination and health effects of by-products.

1986 and 1996 Amendments - specified additional contaminants to be regulated and acceptable treatment technologies for control, required disinfection for all drinking water supplies, prohibited use of lead in pipes and solder, protection of groundwater.

1996 amendments called for analysis for cryptosporidium and to provide consumers data on water quality.

Revolving fund for local authorities to pay for improvements.

4. Pollution Prevention (P-two) Act 1990

Assures that pollution is prevented or reduced at the source, recycled or treated in an environmentally friendly manner, and disposed of or released into the environment only as a last resort.

Clearinghouse on information sharing

Financial aid to States to promote P2

Reduced worker exposure as an added benefit

5. Solid Waste Disposal Act 1965

Addressed the national problem of solid waste.  This act was supplemented by the Resource Recovery Act 1970, then supplemented again by the Resource Conservation and Recovery Act (RCRA) 1976 (pronounced rick'-ra or rec'-ra)

Designed to regulate the storage, transfer, transport, and disposal of hazardous waste.

Goals: to protect human health and environment, reduce waste and conserve energy and natural resources, and to reduce or eliminate the generation of hazardous wastes Implementation is at State level

Three inter-related programs:

- management of solid waste with emphasis on household type wastes

- cradle to grave management of hazardous wastes

- underground storage tanks

Hazardous and Solid Waste Act (pronounced has'-wa) 1984 Stipulated that hazardous wastes had to be treated in a prescribed manner prior to disposal to minimize any potential release.  Prevented the burning of toxic wastes in industrial or apartment furnaces.  Stringent sitting requirements for hazardous waste disposal facilities.

RCRA and HSWA did not address inactive or abandoned sites requiring emergency response.

6. Comprehensive Environmental Response, Compensation and Liability Act 1980 (pronounced Sir'-kla) aka "Superfund"

Cleanup or restoration of existing disposal sites that were producing unacceptable environmental releases.

EPA required to collect data through a preliminary assessment report followed by a site investigation. Sites are ranked using risk assessment process, with the highest placed on the National Priority List (NPL) and are subject to mandatory cleanup action.

Cleanup is funded by PRP or by Superfund monies derived from taxes on chemical feedstock and crude oil supplies.

Past and current property owners are liable for the cleanup. Responsible parties may include current facility owners and waste generators and transporters, without any requirement that they be at fault.

Innocent purchaser not liable if reasonably careful inspection of property prior to Purchase.

7. Emergency Planning and Community Right to Know Act

Designed to address the concerns about the effects of chemical releases on communities.

Emergency Planning - funds for community to establish local emergency planning councils to cope with accidental releases

Toxic Substance Registry - community right to know provision, access to information on chemicals present in a local facility

Toxic release inventory - companies provide EPA and State officials with an annual accounting of toxic chemicals that are routinely released into the environment.

8. Nuclear Waste Policy Act

High Level Waste - Designed to solve the high level waste disposal problem.

Components are: design and construction of a geologic repository, establishment of a monitored retrievable storage (MRS) facility for temporary storage development of a transportation system for moving the wastes from the source to the MRS

DOE conducting studies at Yucca Mountain in Nevada  Opposition among Nevadans, interest among several Indian nations to have the facility.

Low Level Radioactive Waste Policy Amendments Act (LLRWPAA) 1985

Only 3 states, Nevada, South Carolina, and Washington had low-level radioactive waste (LLRW) disposal facilities.  Citizens did not want to be dumping ground for the country.  The LLRWPAA required each State to be responsible for the disposal of low-level wastes produced within their borders

Established milestones, penalties and incentives to encourage the other states to provide facilities.  Nevada facility closed Dec 92.  Utah opened a facility in 1995.

9. Toxic Substances Control Act 1976 (TSCA) (pronounced tos'-ka)

Prevent unreasonable risk of injury to health or the environment; however, not unduly impede or create unnecessary create economic barriers to technological innovations.

Companies planning to manufacture or import a new chemical are required to submit to EPA a premanufacturing notice containing information on the identity, use anticipated volume, disposal characteristics and any worker hazards.

EPA may require manufacturer to develop risk information on new chemicals and potential impact on health or the environment.

Chemical intended for export can be regulated by EPA if it presents an unreasonable risk to the health of the people or the environment of the US.

Issues with NAFTA

10. Federal Food, Drug, and Cosmetic Act 1938

Covers foods for humans and animals, human and veterinarian drugs, medical devices, and cosmetics. Forbade marketing of food containing any added poisonous or deleterious substances which may render it injurious to health. Forbade the marketing of foods containing naturally occurring toxic substances.  Exemption for food that has these toxins but have been a traditional part of the American diet.

Food Additives Amendment 1958 - required food additives be "reasonable certain to be safe."

Exemption to "generally recognized as safe (GRAS)", and food ingredients sanctioned by FDA or Department of Agriculture prior to 1958, including sodium nitrite in smoked meats.

Delaney clause in FFDCA of 1958 - "no additive shall be deemed safe if it is found to induce cancer when ingested by man or animal." Significant debate on clause.

Food Quality Protection Act 1996

Repealed Delaney Clause, permits residues of carcinogenic pesticides in foods as long as there is "reasonable assurance of no harm" to consumers.

11. Federal Insecticide, Fungicide and Rodenticide Act 1947

No pesticide may be marketed unless it has been registered by the EPA.

EPA reviews data on the pesticide and determines that it does not present an unreasonable risk to health or the environment.

EPA establishes tolerance levels for any residues in raw agricultural commodity and processed foods.  In 1970's, EPA canceled registration of previously approved pesticides, DDT, aldrin, and deildrin based on carcinogenicity in animals.

EPA must allow public comment before canceling registration.

States required to enforce violations in the use of pesticides.

12. Occupational Safety and Health Act 1970

Goal "to assure so far as possible every working man and woman in the Nation safe and healthful working conditions and to preserve our human resources 

Established the Occupational Safety and Health Administration (OSHA) (pronounced O'-sha) - authorized to conduct workplace inspections and to issue citations and impose fines. Work with the States to develop and implement improved occupational health programs.

Enforcement responsibility shifted from the federal to the State governments.  State regulations must be as stringent as the federal regulations.

Established National Institute for Occupational Safety and Health (NIOSH) (pronounced Ni'-osh) - conducts research on safety and health problems, provides technical advice to OSHA, recommend standards for adoption by OSHA. Requires employers

to provide medical exams to determine the incidence of occupational illnesses.

Problems: 2,000 federal and state inspectors responsible for overseeing 6M worksites.

13. Atomic Energy Act 1954

Established the Atomic Energy Commission, later replaced by the Nuclear Regulatory Commission (NRC) and the Department of Energy (DOE).

NRC is responsible for licensing the transfer, manufacture, acquisition, possession or use of any nuclear facility, and for regulating radioactive materials and their byproducts.  NRC is required by law to ensure that radioactive materials and related facilities are managed so as to protect the public health and the environment.

Uranium Mill Tailings Radiation Control Act - DOE designates and assigns priorities for the remediation of wastes at former uranium mill tailings processing sites.  DOE selects and performs remedial actions with the concurrence of the NRC and the EPA.

14. General Outlook

Lack of requirements for preliminary assessment of the exposures of workers to new chemicals.

Lack of comprehensive legislation on indoor air pollution.

Enforcement of many of the environmental laws rests with the individual states.

Congress recognizing the importance of pollution prevention and resource conservation.
